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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request argument 

and to specify the issues to be argued.  Calling counsel or self-represented parties requesting argument 

must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of his or her 

decision to appear and of the issues to be argued.  Failure to timely advise the Court and counsel or self-

represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  CourtCall will 

NOT be used by D36.  Zoom is approved for all hearings except Issue Conferences and Trials.  Dept. 36’s 

telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or email 

notification to the department of the request to argue and specification of issues to be argued – with a 

STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-2693.  Dept. 

36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling 

must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

 

 1.  TIME:  9:00   CASE#: MSC17-01263 
CASE NAME: DILLON VS. PROTECTIVE INSURANCE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY PROTECTIVE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Continued to May 5, 2020 at 9:00 a.m. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-02144 
CASE NAME: WILLIAMS VS. NATIONAL RAILROAD 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY RHA RAD HOUSING PARTNERS LP, et al. 
* TENTATIVE RULING: * 
 
Motion withdrawn (without prejudice) by Defendants by April 6, 2022 notification to the court 
noting that “parties have reached a good faith settlement.” 
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 3.  TIME:  9:00   CASE#: MSC19-01048 
CASE NAME: BROSNAN VS. MIYAMOTO 
HEARING ON MOTION TO VACATE ENTRY OF DEFAULT 
FILED BY CALIFORNIA STATE AUTOMOBILE ASSOCIATION 
* TENTATIVE RULING: * 
 
Unopposed motion to vacate entry of default is granted for the reasons cited in the 
moving papers. 
 

  

 4.  TIME:  9:00   CASE#: MSC19-01814 
CASE NAME: ORBISON VS. REINSCH 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY YU-JIE WANG 
* TENTATIVE RULING: * 
 

Defendant Yu-Jie Wang’s motion for summary judgment is granted.  

Defendant timely filed and served this motion. All of Plaintiff’s claims against Wang 

related to negligence. Pursuant to a Court order, the following facts are admitted by Plaintiff in 

this case: Wang owed no duty to Plaintiff, Wang breached no duty to Plaintiff and Plaintiff has 

no evidence of damages caused by Wang. (Requests for Admission 8-10 in exs. 7 and 8.) 

Therefore, Defendant has met his burden of showing that Plaintiff’s claims do not have merit. 

Plaintiff has not opposed this motion. 

 

  

 5.  TIME:  9:00   CASE#: MSC20-00142 
CASE NAME: TUFFLI VS. CA STATEWIDE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY RENEW FINANCIAL GROUP LLC 
* TENTATIVE RULING: * 
 
Defendant Renew Financial Group LLC (“Renew”) brings this demurrer to the first amended 
putative class action complaint (“1AC”) filed by plaintiff Kendall Tuffli et al (“Plaintiffs”). 
The demurrer raises two arguments: (1) the first cause of action, for unfair competition, both 
fails to state facts sufficient to constitute a cause of action and is fatally uncertain; and, (2) the 
third cause of action, for injunctive relief under the Consumer Legal Remedies Act (“CLRA”), 
both fails to state facts sufficient to constitute a cause of action and is fatally uncertain. 

Introduction & Preliminary Considerations 

Before specifically addressing the merits of Renew’s contentions, the Court first deals with some 
preliminary matters as a backdrop to that endeavor. First, the Court rules on Renew’s 
unopposed Request for Judicial Notice. Second, the Court reviews Judge Austin’s previous 
order with respect to the previous motion for judgment on the pleadings. Finally, the Court 
identifies the questions it must answer to rule on the MJoP with respect to the CLRA cause 
of action. 
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Request for Judicial Notice 

Renew seeks judicial notice of the property assessed clean energy (“PACE”) financing 
agreement and disclosures. The request is unopposed. The PACE agreement is referenced in 
the 1AC, and Judge Austin previously took judicial notice of this document in connection with an 
earlier pleadings motion. Judicial notice is appropriate, and it is granted. However, the Court 
notes that it is taking judicial notice only of the existence of the PACE agreement and its 
contents, not the truth of its contents or any particular interpretation of the agreement. 

Previous Order 

Renew previously brought a motion for judgment on the pleadings (“MJoP”) attacking both the 
CLRA cause of action and the 17200 cause of action.  

With respect to the CLRA cause of action, the Court granted the MJoP, with leave to amend. 
The Court relied on Smith v. Ygrene Energy Fund, Inc. (N.D. Cal. July 26, 2017) 2017 U.S. Dist. 
LEXIS 117082. In Smith, the Northern District found that the CLRA did not apply to defendant 
Ygrene’s conduct. Ygrene was alleged to have “marketed and serviced” the PACE contracts, 
in that Ygrene “served as program administrators and intermediaries between the special 
districts and borrower,” “prepared loan applications and documents,” “conducted the closing on 
the loans, and facilitated the funding of individual homeowner projects.” (Id. at pp. 20-21.) 
The Northern District reasoned that all of these services fell within the definition of “ancillary 
services” that accompany intangible financial products; engaging in these “ancillary services” 
does not bring a claim within the ambit of the CLRA. (Id.; see also Fairbanks v. Super. Ct. 
(2009) 46 Cal.4th 56.) 

Opposing the earlier MJoP, Plaintiffs argued that Renew did more than the types of things 
Ygrene did, and so Smith did not apply. The previous order said that allegations of Renew 
receiving kickbacks from contractors performing the physical work and/or permitting excessive 
charges for tangible products and services related to the physical work on Plaintiffs’ homes 
“might bring Renew’s conduct within the ambit of the CLRA.” However, Judge Austin then said 
that “the allegations in the currently-operative complaint lack the detail required for the Court to 
be certain.” In amending their complaint, Plaintiffs were instructed to “be precise about what 
exactly Renew did or did not do.” 

With respect to the 17200 cause of action, the Court’s tentative ruling was to deny the motion. 
The transcript of the hearing is properly before the Court as part of Renew’s reply submission. 
At the hearing, counsel for the Plaintiffs’ counsel said, referring to the 17200 cause of action: 

Amendment would be appropriate, I believe. There is some clarification that is 
necessary here. It’s a complex constellation of interrelated parties, laws that went 
into effect at various times. So given the Court’s tentative on the CLRA claim, it’s 
going to be amended anyway, so the Plaintiffs could just amend. 

(Transcript of Nov. 18, 2021 Hrg. 10:1-6.) 

Plaintiffs did not concede that the Court’s tentative ruling (to deny the MJoP) was substantively 
incorrect or that the 17200 cause of action was insufficient. Judge Austin never indicated that he 
was concluding that the 17200 cause of action had not been sufficiently pleaded or was 
substantively defective. The Court reads the portion quoted above, as well as the remainder of 
the colloquy between counsel and Judge Austin, as a simple request by Plaintiffs to clarify the 
17200 cause of action, not a concession that the cause of action was defective. Certainly, Judge 
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Austin never said that it was defective, and did not otherwise indicate that he was altering the 
substance of his ruling. Additionally, the Court notes that it would be a curious thing if a cause of 
action that was previously found to be sufficient was subsequently found to be insufficient as a 
result of a party adding clarifying allegations.  

Renew already attacked the 17200 cause of action in a motion for judgment on the pleadings. 
That motion was granted with leave to amend. However, as described above, the Court’s 
substantive conclusion—that the 17200 cause of action was sufficient to survive an MJoP—was 
not disturbed by granting leave to amend. The Court can see no reason now to disturb Judge 
Austin’s earlier analysis—that the 17200 cause of action was adequately pleaded. The present 
MJoP operates effectively as an impermissible motion to reconsider. (See generally CCP 
section 1008.) 

On this basis alone, as to the 17200 cause of action, the MJoP is denied. 

Questions Presented Concerning the CLRA Cause of Action 

With respect to the CLRA cause of action, the Court considers that the demurrer presents two 
questions: 

(1) What are the relevant allegations in the 1AC? 

(2) Do those allegations bring Renew’s conduct within the ambit of the CLRA? Put 
differently, does the reasoning of Smith and Fairbanks still apply, or are those cases 
distinguishable based on the allegations here? 

General Description of the Relevant Allegations of Complaint 

Because only the third cause of action remains at issue here, the Court will confine its summary 
of the allegations to those that are relevant to that cause of action. 

Legal Standard 

It is well settled that a demurrer admits all properly pleaded material facts, but not legal or 
factual conclusions or contentions of law. (City of Dinuba v. County of Tulare (2007) 41 Cal.4th 
859, 865.) The Court also may consider matters of which the Court may take judicial notice. 
(Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) If those facts support a cause of action under any 
valid theory, the complaint survives the demurrer. (Tran v. Farmers Group, Inc. (2002) 104 
Cal.App.4th 1202, 1211.) In determining whether the complaint states a claim for relief, the 
Court gives “the complaint a reasonable interpretation, reading it as a whole and its parts in their 
context.” (Evans v. City of Berkeley (2006) 38 Cal.4th 1, 6.)  

CLRA Cause of Action 

The opposition identifies the allegations in the 1AC that Plaintiffs contend are sufficient to plead 
a CLRA cause of action. Specifically, page 7 of the opposition identifies the following material: 

• Paragraph 26 of the 1AC; 

• Page 2, lines 2-20 of the 1AC; 

• Paragraphs 27-30 of the 1AC; 

• Paragraphs 61-63 of the 1AC; and, 

• The “Third Cause of Action … commencing on page 38” 
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Paragraph 26 alleges that Renew “manages an Open PACE program for the [California 
Statewide Communities Development Authority] as a program administrator.” 

Lines 2-20 of page 2 allege that “the implementation of the PACE program has resulted in 
systemic and widespread abuses by PACE program administrators.” (2:8.) Specifically, collusion 
between PACE program administrators, contractors (aka “solicitors”) and salespeople (aka 
“solicitor agents”) to (i) overcharge customers; (ii) pay prohibited kickbacks; (iii) charge for work 
that does not provide a water or energy efficiency benefit; and, (iv) otherwise perform 
substandard work. 

Combining paragraph 26 and these allegations results in the conclusion (at least for purposes of 
ruling on a demurrer) that Renew (a program administrator) engaged in all of this conduct, i.e., 
that Renew colluded with contractors and salespeople (1) to overcharge customers, (2) to pay 
prohibited kickbacks, (3) to charge for work that does not provide a water or energy efficiency 
benefit, and, (4) to otherwise perform substandard work. 

Paragraphs 27-28 are administrative allegations.  

Paragraph 29 alleges that Renew provided financing for the PACE projects, and also (i) 
provided sales and marketing training for contractors and salespersons; (ii) developed and 
disseminated software for use by contractors; (iii) split fees and kickbacks among salespersons 
and contractors; (iv) specified the products to be sold and set price limitations on those 
products; (v) assisted contractors and salespersons with techniques to maximize sales and 
profits; (vi) provided advertising materials; (vii) solicited potential clients/homeowners and 
referred potential clients to contractors and salespersons; (viii) regulated contractor performance 
and quality standards; (ix) monitored completion of projects; (x) implemented protections and 
monitored contractors and salespersons to enforce statutory/regulatory/program consumer 
protection requirements; (xi) developed websites for advertising and marketing purposes; and 
(xii) various other functions unrelated to its (partial) role as a finance company. 

Paragraph 30 does not appear related to Renew. 

Paragraphs 61-62 allege only that Renew has written contracts with the contractors that perform 
the relevant work. 

Paragraph 63 says that those agreements require the contractors to adhere to Renew’s 
standards, install only eligible products, follow price guidelines, obtain all permits, supervise all 
work, use their advertising materials, and provide honest disclosures to homeowners. 

Paragraph 66 goes on to allege that “the defendant solicitor/contractors and their agents failed 
to enforce and/or perform contractual obligations that were intended to benefit and protect 
plaintiff homeowners.” Accordingly, it seems that paragraph 63 alleges, at bottom, that the 
contractors violated their obligations under their written agreements with Renew. It does not 
appear to the Court that Renew engaged in any of the conduct alleged in paragraphs 61-63.  

Page 38 of the 1AC presents a litany of allegations, but it is entirely unclear whether Renew 
engaged in any of the conduct alleged in paragraph 285; certainly, Renew is not specifically 
alleged to have done any of the things listed in paragraph 285. 

That leaves page 2 and paragraphs 26 and 29. 

In Fairbanks, our Supreme Court held that normal ancillary services do not bring insurance 
policies within the coverage of the CLRA. (Id. at pp. 64-65.) Helping consumers select policies 
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that meet their needs, assisting policyholders in keeping their policies current, and processing 
claims for customers were all “ancillary services that insurers provide” and were not sufficient to 
bring life insurance policies within the scope of the CLRA. (Id. at p. 65.) 

In Smith, Ygrene “marketed and serviced the PACE contracts … served as program 
administrators and intermediaries between the special districts and borrower, prepared loan 
applications and documents, conducted the closing on the loans, and facilitated the funding of 
individual homeowner projects.” (Smith, 2017 U.S. Dist. LEXIS at p. 21.) The Northern District, 
relying on Fairbanks, concluded that these services did not bring Ygrene’s conduct within the 
scope of the CLRA. (Id. at p. 22.)  

With respect to paragraph 29, with the possible exception of enumerated item (iii), the Court 
fails to see a distinction between the alleged conduct here and the conduct that Smith and 
Fairbanks found to be “ancillary” and outside the scope of the CLRA. 

However, both enumerated item (iii) and the allegations on page 2 are of a different character. 
Taking the allegations as true (as the Court must), Renew colluded with contractors and 
salespeople to overcharge customers, pay prohibited kickbacks, charge for work that fails to 
provide a water or energy efficiency benefit, and to otherwise perform substandard work. None 
of these things is similar to the services Ygrene was alleged to have provided in Smith. That 
case was primarily about whether Ygrene had misrepresented the character of the 
assessments. The Smith plaintiffs complained that when they attempted to sell their homes, 
they were required to pay off the PACE loans, along with substantial prepayment penalties, 
despite being told that the PACE loans would simply transfer to the next homeowner. The 
opinion does not mention kickbacks or collusion to provide substandard work at inflated prices. 
The allegations here are distinguishable from those at issue in Smith. 

The 17200 Cause of Action 

As discussed above, the Court views the instant MJoP as an improper motion to reconsider 
Judge Austin’s prior ruling that the 17200 cause of action was sufficiently pleaded. However, 
even were that not so, the Court finds that the same conduct that supports the CLRA cause of 
action (collusion to facilitate kickbacks and overcharging for substandard work) would also 
support a 17200 cause of action under the unfair and/or fraudulent prongs. That provides a 
separate and independent basis to deny the MJoP as to the 17200 cause of action. 

Uncertainty 

Demurrers for uncertainty are disfavored. (Lickiss v. Financial Industry Regulatory Authority 
(2012) 208 Cal.App.4th 1125, 1135.) A demurrer for uncertainty lies only when the complaint is 
such that the responding party cannot even ascertain what substantive issues it is being asked 
to meet. (E.g., Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139.)  

Here, the substantial litigation over the pleadings demonstrates that Renew ascertains the 
substantive issues it is being asked to meet, and the character of the complaint “does not 
substantially impair [Renew’s] ability to understand the complaint.” (Beechnut, supra, 185 
Cal.App.3d at p. 139.) Further, while the 1AC is not a model of specificity, to the extent Renew 
desires or requires further specifics to defend this case, that is the purpose of discovery. The 
Court fully anticipates Renew serving extensive discovery designed to ascertain more specific 
information about the claims Plaintiffs make. On the ground that the complaint is uncertain, the 
demurrer is overruled 
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Conclusion and Order 

The MJoP is denied. Renew shall serve and file its answer to the 1AC on or before May 6, 2022. 

 

  

 6.  TIME:  9:00   CASE#: MSC20-00908 
CASE NAME: DIXON VS. PACIFIC COAST PROPER 
HEARING ON MOTION TO VACATE DISMISSAL 
FILED BY BEVERLY DIXON 
* TENTATIVE RULING: * 
 
The motion to vacate dismissal is continued until May 19, 2022 for proper proof of service.  
Although proof of service is alleged to have been completed by email, no email address is 
included in the proof of service.  Opposition if any, must comply with statutory requirements. 

 

  

 7.  TIME:  9:00   CASE#: MSC20-02373 
CASE NAME: BURDEN VS. GARCIA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. 
Sup. Ct. (Nicholson) (2012) Cal. App. 4th 133, 1337-1338. 
 

  

 8.  TIME:  9:00   CASE#: MSC20-02373 
CASE NAME: BURDEN VS. GARCIA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. 
Sup. Ct. (Nicholson) (2012) Cal. App. 4th 133, 1337-1338. 
 

  

 9.  TIME:  9:00   CASE#: MSC20-02373 
CASE NAME: BURDEN VS. GARCIA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. 
Sup. Ct. (Nicholson) (2012) Cal. App. 4th 133, 1337-1338. 
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10.  TIME:  9:00   CASE#: MSC20-02373 
CASE NAME: BURDEN VS. GARCIA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. 
Sup. Ct. (Nicholson) (2012) Cal. App. 4th 133, 1337-1338. 
 

  

11.  TIME:  9:00   CASE#: MSC21-00633 
CASE NAME: BIRCH VS. JOHN MUIR HEALTH 
HEARING ON SPECIAL MOTION TO STRIKE (anti-SLAPP) 
FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the special motion to strike brought by defendant 

John Muir Health.  The motion is opposed by plaintiff Merlinda Birch. 

Defendant’s motion is denied.  The basis for this ruling is as follows. 

 A. Protected Speech. 

  A-1. CCP 425.16(e)(2). 

 Section 425.16 of the Code of Civil Procedure provides in pertinent part: 

(e)  As used in this section, “act in furtherance of a person’s right of petition or 
free speech under the United States or California Constitution in connection with 
a public issue” includes: …  (2) any written or oral statement or writing made in 
connection with an issue under consideration or review by a legislative, 
executive, or judicial body, or any other official proceeding authorized by law … 
 

The first question before the Court is whether the alleged defamatory statements constitute 
protected speech under this provision. 
 

The Comstock Decision 
 
 The Court finds the Comstock decision controlling on this point.  (Comstock v. Aber 
(2012) 212 Cal.App.4th 931, 944-946.)  Ms. Daniels made the subject statements in an attempt 
to counter a commonly used affirmative defense that might be asserted if Ms. Daniels were 
compelled to sue for discrimination: that an employee has not taken advantage of an employer’s 
internal corrective procedures.  Therefore, the alleged defamatory statements constitute 
protected speech under section 425.16(e)(2). 
 
 Plaintiff argues that Comstock does not apply because defendant did not submit a 
declaration from Ms. Daniels affirming that she was attempting to counter an affirmative 
defense.  This argument lacks merit; it is based on an unreasonably narrow reading of 
Comstock.  The decision does not require that the average employee also be a litigation 
attorney with formal knowledge of affirmative defenses.  Rather, the decision is based on the 
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assumption that reasonable employees, as a matter of common sense, will understand that they 
must ordinarily try to resolve their workplace situation with their employer before escalating 
matters to the level of litigation — and that the failure to do so might well prejudice their position 
in the litigation. 
 
 Plaintiff also argues that Comstock does not apply because Ms. Daniels did not go on to 
sue defendant.  This argument is not logical under the circumstances of this case.  Ms. Daniels 
was obviously a highly assertive employee who was intent on doing whatever was necessary to 
stop what she perceived as discrimination.  As defendant pointed out in the reply, the email from 
Ms. Daniels itself stated that she was contemplating “further action” and “next steps” to address 
what she identified — in the formal language of discrimination law — as a “hostile work 
environment.”  (Gage Dec., Exh. “A”.)  The fact that Ms. Daniels’ efforts were ‘successful’ from 
her perspective, so that litigation was not required, does not logically imply that litigation was 
not contemplated. 
 

The Olaes Decision 
 

The Court concurs with plaintiff’s argument that a private employer’s internal 
investigation of alleged workplace misconduct is not itself an “official proceeding” for purposes 
of the anti-SLAPP statute.  (See Olaes v. Nationwide Mutual Ins. Co. (2006) 135 Cal.App.4th 
1501, 1505-10.)  The Guarino line of cases is distinguishable because they deal with public 
employers.  (See Guarino v. County of Siskiyou (2018) 21 Cal.App.5th 1170, 1180-82; Vergos v. 
McNeal (2007) 146 Cal.App.4th 1387, 1396, fn. 8 [Olaes distinguishable because it dealt with 
“a private company's sexual harassment grievance protocol,” italics in original].)  Insofar as the 
rationale of Olaes and Guarino are irreconcilable, as applied to a private employer, the Court 
finds Olaes — which included an extensive analysis of statutory interpretation — more 
persuasive.  The Court notes that defendant’s internal investigation procedure is not analogous 
to a hospital’s physician peer review process, because that procedure is not a component of a 
state licensure system and is not reviewable by writ of mandate.  (See, Kibler v. Northern Inyo 
County Local Hospital Dist. (2006) 39 Cal.4th 192, 199-203.) 

 
However, Olaes is distinguishable from the Comstock decision discussed above for the 

reasons stated in Comstock.  The fact that defendant’s internal investigation was not itself an 
“official proceeding” does not vitiate the fact that Ms. Daniels’ allegedly defamatory statements 
were made in contemplation of litigation following the investigation. 
 
  A-2. CCP 425.16(e)(4). 

Section 425.16 of the Code of Civil Procedure provides in pertinent part as follows: 

(e)  As used in this section, “act in furtherance of a person’s right of petition or 
free speech under the United States or California Constitution in connection with 
a public issue” includes: …  (4) any other conduct in furtherance of the exercise 
of the constitutional right of petition or the constitutional right of free speech in 
connection with a public issue or an issue of public interest. 
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This is sometimes referred to as the “catchall” provision of the anti-SLAPP statute.  

The California Supreme Court has described a two-part test applicable to this provision: 

The inquiry under the catchall provision instead calls for a two-part analysis 

rooted in the statute's purpose and internal logic.  First, we ask what “public issue 

or … issue of public interest” the speech in question implicates—a question we 

answer by looking to the content of the speech.  (§ 425.16, subd. (e)(4).)  

Second, we ask what functional relationship exists between the speech and the 

public conversation about some matter of public interest. It is at the latter stage 

that context proves useful. 

(FilmOn.com Inc. v. DoubleVerify Inc. (2019) 7 Cal.5th 133, 149-150.) 

 Defendant argues that the alleged defamatory statements constitute protected speech 

under this provision, independent of section 425.16(e)(2).  The alleged defamatory statements 

are as follows: 

130. John Muir Health made one or more of the following statements to a 
person or persons other than plaintiff: 

 
a. “When I styled my hair in a more straight style, she stated ‘you 

look so much better’ and ‘your hair is appropriate today’”. 
 
b. “In the last meeting she also exposed that she doesn’t see Black 

Americans as any more than ‘housekeepers and CNAs’”. 
 
c. “Following seeing patients, often the nest day she will review my 

charting when she was not asked to do so.” 
 
d. “ …  At this point I also have great concerns about the care she 

provides to Black patients.  If she unable to see her Black co-
worker as an equal, is she treating her Black patients with respect 
and giving them equal/equitable care? 

 
 “ …  At this time, I need to know that some actions will be taken to 

1. Create a safe environment for all staff members in this 
department and so that we can all provide quality care and 2. I 
need to know that all patients that we serve are being provided 
with equal and equitable care related to wound/ostomy/skin.” 

 
(First Amended Complaint, ¶ 130.)  The statements fall into two categories. 

The Court finds that the statements described in paragraphs (a), (b), (c), and (d)(1) are 

not matters of public interest.  (See Baughn v. Department of Forestry & Fire Protection (2016) 

246 Cal.App.4th 328, 338.)  Accordingly, they do not constitute protected speech under section 

425.16(e)(4), quoted above. 
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However, the Court finds that the statements described in the balance of paragraph (d) 

are matters of public interest; concern over racial disparities in health care are a subject of 

ongoing public discussion.  Further, applying the second part of the FilmOn two-part analysis, 

the Court finds that Ms. Daniels’ conduct in communicating with plaintiff’s employer furthered the 

public discussion.  (See, Murray v. Tran (2020) 55 Cal.App.5th 10, 34-35.)  Accordingly, the 

statements described in the balance of paragraph (d) do constitute protected speech under 

section 425.16(e)(4). 

 B. Probability of Prevailing. 

  B-1. Opinion. 

 Defendant argues that plaintiff has no probability of prevailing because the charge that 

plaintiff was racist is a mere opinion.  This argument lacks merit.  A charge of racism is 

actionable as defamation when it does not “fully and accurately disclose the facts” related to that 

charge.  (Overhill Farms, Inc. v. Lopez (2010) 190 Cal.App.4th 1248, 1261-64.)  Plaintiff has 

alleged, and has offered opposition evidence demonstrating, that Ms. Daniels’ charge of racism 

was based on fabrications, and thus did not fully and accurately disclose the facts related to 

that charge. 

  B-2. Privilege. 

 Defendant argues that the statements of Ms. Daniels are protected under the common 

interest privilege because they were not malicious.  (Civ. Code, § 47, subd. (c).)  The Court 

agrees that “an accusation of workplace harassment and discrimination” is protected by the 

privilege.  (Cruey v. Gannett Co. (1998) 64 Cal.App.4th 356, 369.)  The question is malice. 

 The Court finds that plaintiff’s opposition declaration describes a pattern of unreasonable 

hostility and false accusations that shows a probability of prevailing on the issue of malice at 

trial.  Plaintiff is not arguing, as defendant suggests, that the mere publication of the alleged 

defamatory communication shows malice. 

 C. Conclusion. 

 All of the alleged defamatory communications constitute protected speech under section 
425.16 of the Code of Civil Procedure, subdivision (e)(2), and the expressions of concern about 
patient care also constitute protected speech under subdivision (e)(4).  However, plaintiff has 
shown the probability of prevailing on her causes of action for defamation.  Accordingly, 
defendant’s special motion to strike is denied. 
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12.  TIME:  9:00   CASE#: MSC21-00864 
CASE NAME: GARCIA VS JAGUAR LAND ROVER 
HEARING ON MOTION TO LIFT STAY & REINSTATE CASE 
FILED BY GERARDO GARCIA 
* TENTATIVE RULING: * 
 
The unopposed motion to lift stay and reinstate case is granted for the reasons cited in the 
moving papers. 

 

  

13.  TIME:  9:00   CASE#: MSC21-01508 
CASE NAME: SECURITY NATIONAL INSURANCE VS. BARRAGAN 
HEARING ON MOTION TO STRIKE ANSWER TO COMPLAINT 
FILED BY SECURITY NATIONAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The unopposed motion to strike the answer to the complaint is granted for the reasons cited in 
the moving papers. 

 

  

14.  TIME:  9:00   CASE#: MSC21-02408 
CASE NAME: HUFF VS. CC COMM. COLLEGE DIST. 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CONTRA COSTA COMMUNITY COLLEGE DISTRICT 
* TENTATIVE RULING: * 
 
Continued by stipulation of parties to 5/26/22. 

 

  

15.  TIME:  9:00   CASE#: MSC21-02408 
CASE NAME: HUFF VS. CC COMM. COLLEGE DIST. 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY CONTRA COSTA COMMUNITY COLLEGE DISTRICT 
* TENTATIVE RULING: * 
 
Continued by stipulation of parties to 5/26/22. 
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16.  TIME:  9:00   CASE#: MSC22-00194 
CASE NAME: SANDERS VS. SELECT PORTFOLIO 
SPECIALLY SET HEARING ON: REQUEST FOR PRELIMINARY INJUNCTIONS 
SET BY COURT ORDER 
* TENTATIVE RULING: * 
 
Appearance required. 
 
This is a wrongful foreclosure case. On February 14, 2022 Plaintiff Stephen Sanders filed a 

Complaint against Select Portfolio Servicing, Inc. Although the caption of the Complaint states 

causes of action for (1) violation of Civil Code § 2923.7, (2) violation of Civil Code § 2923.6, 

(3) violation of Civil Code § 3273.10, and (4) violation of Bus. & Prof. Code § 17200 et seq, the 

body of the Complaint alleges only two causes of action: one for violation of Civil Code § 2923.6 

(labeled first cause of action) and one for violation of Bus. & Prof. Code § 17200 et seq. (labeled 

third cause of action). 

For the following reasons, Plaintiff’s motion for preliminary injunction is denied. The Temporary 

Restraining Order issued on February 14, 2022 is dissolved.  

Legal Standard 

The ruling on an application for preliminary injunction rests in the sound discretion of the trial 
court. (Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450.) “An injunction properly 
issues only where the right to be protected is clear, injury is impending and so immediately likely 
as only to be avoided by issuance of the injunction.” (Korean Philadelphia Presbyterian Church 
v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084.) 

The burden is on Plaintiff to show all elements necessary to support issuance of a preliminary 
injunction. (O’Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.) 

“In deciding whether to issue a preliminary injunction, a trial court weighs two interrelated 
factors: the likelihood the moving party ultimately will prevail on the merits, and the relative 
interim harm to the parties from the issuance or nonissuance of the injunction.” (Whyte, supra, 
101 Cal.App.4th at 1449.) 

Analysis 

(1) Violation of Civil Code § 2923.6 

Plaintiff allege that Defendant violated § 2923.6 by recording a Notice of Trustee’s Sale against 
the property before Plaintiff’s time to appeal the denial of his repayment plan expired. 
(Complaint at ¶ 45.) 

Civil Code § 2923.6 prohibits “dual tracking,” wherein “a mortgage servicer, mortgagee, trustee, 
beneficiary, or authorized agent” records a notice of default or notice of sale, or conducts a 
trustee’s sale, notwithstanding a pending application for a first lien loan modification. Civ. Code 
§ 2923.6(c). The ban on “dual tracking” becomes effective once the borrower submits a 
“complete application for a first lien loan modification.” Civ. Code § 2923.6(c). 

Here, Plaintiff entered into a repayment plan with Defendant beginning on August 1, 2019. 
(Complaint at ¶ 13; Sanders Decl. at ¶ 7.) Plaintiff made each of the regular monthly payments 
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but was unable to make the final payment of $17,552.50. (Complaint at ¶ 14; Sanders Decl. at 
¶ 8.) Plaintiff thereafter applied for a loan modification. Plaintiff received a letter from Defendant 
on October 12, 2021 stating that his application was complete and under review. (Sanders Decl. 
at ¶ 15, Ex. G.) Defendant approved Plaintiff for a repayment plan on October 26, 2021. (Id. at 
¶ 16, Ex. H.) The letter stated in part that Plaintiff had until November 26, 2021 or the offer 
would be considered rejected. (Id.) On December 2, 2021 Defendant sent Plaintiff a letter that 
stated in part that Defendant considered the assistance request withdrawn. (Id. at ¶ 17, Ex. I.) 
Defendant recorded a Notice of Trustee’s Sale on December 13, 2021. (Id. at ¶ 18, Ex. J.) 

Plaintiff alleges that this is a violation of Civil Code § 2923.6(d) as the Notice of Trustee’s Sale 
was recorded within thirty days of the December 2, 2021 letter. However, Plaintiff’s 
characterization of the December 2, 2021 letter as “denying the loan for the repayment plan” is 
inconsistent with the October 26, 2021 letter approving Plaintiff for a repayment plan. Plaintiff 
admits that he did not accept this offer. (Sanders Decl. at ¶ 16.) By its own terms it was 
considered rejected (id. at ¶ 16, Ex. H), which was confirmed in the December 2, 2021 letter (id. 
at ¶ 17, Ex. I.) On its face, these factual allegations do not support a claim for violation of Civil 
Code § 2923.6 as they show that Plaintiff’s application was approved. On reply, Plaintiff argues 
that he “was offered a repayment plan (not a loan modification) which was not accepted.” (Reply 
at 4:20-21.) Plaintiff does not dispute that a decision was made on his loan modification 
application; his contention is that the terms were not beneficial to him. (See Complaint at ¶ 22.) 
It is unclear whether Plaintiff contends that the alleged distinction between repayment plan and 
loan modification means that his application was denied within the meaning of § 2923.6 or that it 
was not. In any event, Plaintiff has not demonstrated that he is likely to prevail on his cause of 
action for violation of Civil Code § 2923.6. 

(4) Violation of Bus. & Prof. Code § 17200 et seq. 

California’s unfair competition law (“UCL”) prohibits any unlawful, unfair, or fraudulent business 

act or practice. (Bus. & Prof. Code § 17200 et seq.) A claim may be brought under the UCL by a 

person who has suffered injury in fact and has lost money or property as a result of unfair 

competition. (Cal. Bus. & Prof. Code § 17204). To establish standing under the UCL, a plaintiff 

must (1) establish a loss or deprivation of money sufficient to qualify as injury in fact, i.e., 

economic injury, and (2) show that the economic injury was the result of, i.e., caused by, the 

unfair business practice that is the gravamen of the claim. (See Kwikset Corp. v. Superior Court 

(2011) 51 Cal.4th 310, 337.) 

Here, the alleged unfair conduct complained of is Defendant’s alleged violation of HBOR. 

However, as discussed further above, Plaintiff has failed to demonstrate that he is likely to 

prevail on his cause of action for violation of Civil Code § 2923.6. The Court also notes that 

Plaintiff’s reply is silent with respect to his 17200 claim. 

Furthermore, Plaintiff’s allegations of economic injury and causation are insufficient. (See 

Complaint at ¶ 50 (“Plaintiff[ ] [has] suffered various injuries according to proof at trial, including 

but not limited to the loss of [his] home.”).) In the absence of evidence that he incurred a 

“personal, individualized loss of money or property in any nontrivial amount” (Kwikset, supra, 51 

Cal.4th at 325), that was caused by Defendant’s allegedly unfair and fraudulent conduct, Plaintiff 
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has failed to demonstrate that he is likely to prevail on his cause of action for violation of Bus. & 

Prof. Code § 17200. 

Balancing the Relative Harms 

In deciding whether to issue the injunction, the court must also evaluate “the interim harm that 
the plaintiff would be likely to sustain if the injunction were denied as compared to the harm the 
defendant would be likely to suffer if the preliminary injunction were issued.” (Smith v. Adventist 
Health System/West (2010) 182 Cal.App.4th 729, 749.) 

Here, Stephen Sanders testifies that “[i]f the sale is permitted to proceed, we will be irreparably 
harmed by the loss of our home.” (Sanders Decl. at ¶ 19.) Although loss of a home is significant, 
the Court may not issue the injunction.  

“A trial court may not grant a preliminary injunction, regardless of the balance of interim harm, 
unless there is some possibility that the plaintiff would ultimately prevail on the merits of the 
claim. Accordingly, the trial court must deny a motion for a preliminary injunction if there is no 
reasonable likelihood the moving party will prevail on the merits.” (SB Liberty, LLC v. Isla Verde 
Assn., Inc. (2013) 217 Cal.App.4th 272, 280.) As discussed further, above, Plaintiff has not 
demonstrated a reasonable likelihood of prevailing on the merits. 

Plaintiff’s motion for a preliminary injunction is denied. 
 

  

17.  TIME:  9:00   CASE#: MSN22-0374 
CASE NAME: IN-TREPID709  VS.  CERTAIN STATUTORY 
HEARING ON PETITION FOR TRANSFER OF STRUCTURED SETTLEMENT PAYMENTS 
FILED BY IN-TREPID709,LLC 
* TENTATIVE RULING: * 
 
Appearance required. 
 
Upon review of the petition, the Court requires additional information: 
 

1) What investigation or evaluation has been made to determine if the transferor, Gregory 
Cobbs is of sound mind and has the capacity to enter into this transaction? 

2) What information is available regarding the rights of dependents, heirs or assignees to 
the annuity contract with Pacific Life Insurance Company? 

 

 

 


